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ADVANCED PROPERlY MANAGEMENT INC.

EX PAnTE Or1 LArE FILED

April 22, 1997

Secretary, Federal Communications Commission
1919 M Street
Washington, DC 20554

Re: Docket CS 96-83

I have enclosed copies of correspondence regarding installation of a DSS Satellite Dish on
a roof of a Condominium project.

We are asking an opinion/direction for this installation. We are unable to understand a clear
ruling as to condominiums where the Association maintains exterior of units, such as roofs,
siding etc. We had received a letter in October 1996 stating that FCC ruling was being requested
by this owner. We have not heard if an answer was sent to Mr. Latin.

We would appreciate your help in this matter.

Sincerely,

/1

~Ap art· d Sh:o'j(,ewitt
Association Managers
Primrose Homeowner's Association

No. of Copies rcc'd 0 d-I
List t\BCC·E
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A&K
ADVANCED PROPER1Y MANAGEMENT INC.

April 22, 1997

Mr. Todd Latin
7711 Juan Way #23B
Fair Oaks, CA 95628

RE: Letter sent to FCC regarding installation of Satellite Dish 23B

Dear Mr. Latin:

At the Board Meeting on April 14, 1997, Management was asked to request a ruling from the
FCC regarding your Satellite Dish.

Enclosed is a copy of a letter we will be sending today to the FCC for clarification. According
to a letter written by you on October 24. 1996, you too were asking for FCC ruling. The
Association has not been notified ifyou have received an answer from this request.

As soon as we received a ruling and/or directions on this, we will contact you. In the meantime,
if you have any questions, please give us a call.

Sincerely,

G Apple d Sharon Drewitt
ssociation Managers

Primrose Homeowner's Association

P.O. Box 1459 • Folsom, CA 95763-1459 • (916) 985-3633 • (916) 985-3744 - FAX



PRIMROSE HOMEOWNERS ASSOCIATION
APPLICATION FOR ARCHITECTURAL ALTERATION

Na.me: TODD T..Jl\TIN Phone No.:
(l:J 16) 1'9 67 - 9 8 22

Unit Address: 7711 JUAN WAY #23-B SAME AS TO LEFT
Ma.iling Address:

FAIR OAKS, CA 95628· . . .

Applica.nt must submit this form and a set of plans and
s~~c\fications showing the nature, kind, shape, color, height,
materials and location of the proposed alteration. This
installation or construction must be made by a licensed contractor
and a copy of his/her certificate of insurance must also accompany
this application. This request will be considered for approval at
the next regular meeting of the Board of Directors. The purpose of
this application is to provide compatibility and harmony in
construction throughout the community.

General Description of Proposed Work: INSTALL A DSS SATELITE DISH ON...............................
THE ROOF OF MY UNIT. THE DISH IS VERY SMALL ONLY 18" IN DIAMETER.· .
ALLSTATE CONSTRUCTION IS THE CONTRACTOR WHO WILL INSTALL IT, AND· .
THE PROOF OF INSURl\NCE IS ATTACHED.· .
· .

(Attach plans, specifications or pictures)

Applicant's Signature



/
/



November 4, 1996

Mr. Ron Myron-Association Manager
Primrose Homeowners Association
A & K Property Management
P.O. Box 1459
Folsom, CA 95763-1459

Re: Response to Letter dated 10/28/96 Re: Satellite Dish Installation-Fine Appeal

Dear Ron,

I am in receipt ofyour letter dated 28 October 1996. It is still my position that the
fine imposed by you and the association as it is out of your jurisdiction.

I have enclosed an additional copy ofa document entitled, "FEDERAL
COMMUNICATIONS COMMISSION FACT SHEET" for your review. In your letter
you state that the"...Primrose Homeowners Association is a condominium development
wherein the roof and its appurtenances are commonly owned. Page 3 of the F.C.C.
information sheet clearly states that the F.C.C. is presently developing criteria for
'condominiums' via a proposed rule making and has not yet reached any conclusion."

While this statement is true, it is incomplete. I would like to tum your attention to
page 4 of the "FEDERAL COMMUNICATIONS COMMISSION FACT SHEET". On
page 4 there is a question and answer that I have copied verbatim below:

Q: Who is responsible for showing that a restriction is enforceable?

A: When a conflict arises about whether a restriction is valid, the government or
association trying to enforce the restriction will be responsible for proving that the
restriction is valid. This means that no matter who questions the validity of the
restriction, the burden will always be on the local government or association to
prove that the restiction is permitted under the rule or that it qualifies for a waiver.

This clearly demonstrates that the Primrose Homeowners Association has the
burden of proving that the restriction is valid. As you noted, the F.C.C. has not yet ruled
on our situation, however, the burden is upon you to prove validity to the F.C.C.. This
matter has already been brought to the attention of the F.C.C. with my letter requesting a
Declaratory Ruling of 24 October 1996. You are free to request a Declaratory Ruling
yourself to meet your burden, however, since I have already brought it to the F.C.C.'s
attention it is unnecessary. Unless you wish to proceed to Federal litigation, the matter is
in front of the regulatory agency who has the sole jurisdiction to hear it.



Myron, Ron
11/4/96
Page 2 of 2

As to the fine appeal hearing scheduled for Monday 14 November 1996, I will not
be able to attend due to night school on Monday, Wednesday and Thursday each week.
Through my understanding ofFederal Preemption Laws, the hearing is oflittle
consequence since as noted above, the review is out ofyour jurisdiction. However, I
would like an opportunity to be heard by the Board ofDirectors ifthey insist on the
punative action outlined in your 18 October 1996 letter. Unless the Board can meet pn a
Tuesday or Friday night, I will not be able to attend denying me ofmy due process rights.

I would also like to take this opportunity to point out that as agent of the
Homeowners Association, you have a fiduciary duty to protect the assets of the
association. The Board ofDirectors also has the same duty to protect the assets of the
association. As there is a remedy to our dispute short of litigation, it is my position that if
you do decide to pursue litigation, all of you would be in breach ofyour fiduciary duty.

As I mentioned in my previous letter, I do not think it is our best interests to
squander resources on protracted legal fees when there is a Federal Procedure that applies
in our dispute. However, if I am left no choice, I will as previously mentioned assert all
my legal rights.

c
~~Todd Latin

7711 Juan Way #23-B
Fair Oaks, CA 95628
(916) 966-8258

ENCLOSURES

cc: Paul Cambio, Esq.

-
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FEDERAL COMMUNICATIONS COMMISSION
FACT SHEET

August 1996

Placement of Direct Broadoast satellite, Multiohannel Multipoint
Distribution Service, and Television Broadcast Antennas

Aa directed by Congress in the Telecommunications Act of 1996, the
Federal communications commil.ion hal adopted rules ooncerning re.trictions
on viewer,' aDility to receive video programming signals from direct
Droadcalt satellites (DBS), multichannel multipoint distribution (wireless
cable) prQvidera (MMDS), and television Droadcast station. (TVBS).

Receiving video programming from any of theae services requires use of
an antenna, and the installation, maintenance or use of the•• antennas may
De restricted Dy local governments or community associations. These
re.trictions have included such provisions as requirements for permits or
prior approval, and requirements that a viewer plant trees around the
antenna to screen it from view, as well as absolute bans on all antennas.
In passin; this new law, Congress Delieved that local restrictions were
preventing viewers from ohoosing DBS, MMDS, or TVBS because of the
additional burdens that the reatrictions imposed. To implement this
legillation, on August 5, 1996, the Commission adopted a new rule that is
intended to eliminate unnecessary restrictions on antenna placement and
use while minimizing any interferenoe caused to local governments and
a••ociations. This rule will become effective after it is approved by
the Office of Management and Budget in accordance with the requirements
of the Paperwork Reduction Act.

The new rUle prohibits restrictions that impair the installation,
maintenance or use of antennas used to receive video programming. These
antennas inclUde OBS satellite dishes that are less than one meter (39")
in diameter (larger in Alaska), TV antennas, and antennas used to receive
MMDS. The rule prohibits most restrictions that: (1) unreasonaDiy delay
or prevent installation, maintenance or use, (2) unreasonably increase
the cost ot.installation, maintenance or use, or (3) preclude reception
of an acceptable quality signal. This rule means that, in most
circumstances, viewers will be able to install, use and maintain an
antenna on their property if they direotly own the property on which the
antenna will be located.

The Telecommunications Act and this new rule are designed to promote
competition among video programming service providers, enhance consumer
choice, and assure wide access to communication.. The rule allow. local
governments and homeowners' associations to enforce restrictions that do
not impair reception of these signals as well as restrictions needed for
safety or historic preservation. - The rule balances these public concerns
with an individual's desire to receive video progr&mming. The Commission
has asked for further comment on whether additional rules should apply to
situations where a viewer wants to install an antenna on property owned
by a landlord or on common property controlled by a condominium or
homeowners' association.

This fact sheet provides general answers to questions that may arise
about the implementation of the rule. For further information, oall the
Federal Communications Commission at (202) 418-0163.

Q: What types of restrictions are prohibited?

A: The rule prohibits restrictions that impair a viewer's aDility to
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receive signals from a provider of OBS, HMOS or TVBS. The rule
applies to state or local laws or regulations, including zoning,
land-use or building regulations, private covenants, homeowners'
as.ociation rules or .imilar restrictions on property within the
exclusive use or control of the antenna user where the user has a
direct or indirect ownerlhip interest in the property. A restriction
impairs if itl 1) unreasonably delays or prevents use of,
2) unrealonably increasel the COlt of, or 3) precludes a subscriber
from reeeiving an acceptable quality signal from, one of these
antennas. The rule does not prohibit safety restrictions or
restrictions designed to pre.erve historic districts.

QI What types of restrictions unreasonably delay or prevent subscribers
from receiving a signal?

A: A local restriction that prOhibits all antennas would prevent
subscribers from receiving signals, and is prohibited by the
Commission's rule. Procedural requirements can also impair the
ability to receive service, Thus, local regulations that require
a person to obtain a permit or approval prior to receiving service
will delay reception, thi. is generally allowed only if it is
necessary to serve a safety or historic preservation purpose.

Q: What is an unreasonable additional coat to install, maintain or use
an antenna?

AI Any requirement to pay a fee to the local authority in order to be
allowed to install an antenna would be unreasonable, unless it is
a permit fee that i. needed to .erve safety or historic preservation
or a permit is required in the case of installation on a malt greater
than 12 feet. Thing8 to con8ider in determining the reasonablene88
of any costs imposed inclUde: the cost ot the equipment And services,
whether there are similar requirements for other similar
installations like air conditioning units or trash receptacles, and
what visual impact the antenna has on the surroundings. Restriotions
cannot require that relatively unobtrusive DBS antennas be screened
by expensive landscaping. A requirement to paint an antenna in a
fashion that will not interfere with reception so that it blends into
the background againet which it is mounted would likely be acoeptable.
In ~eneral, the costs imposed by local regUlations cannot be
unreasonable in light of the COlt of the equipment or service8 and
the visual impact of the antennA.

Q: What restrictions prevent a subscriber from receiving an acceptable
quality signal?

AI A requirement that an antenna be plaoed in a position where reception
would be impossible or would be SUbstantially degraded would conflict
with the rule. However, a regulation requiring that antennas be placed
to the extent feasible in locations that are not visible from the
street would be permitted, if this placement would still permit
reception of an acceptable quality signal.

Q: Are all restrictions prohibited?

A: No, many restrictions are still valid. Safety restrictions are
permitted even if they impair reception, because local governments
bear primary responsibility for protecting pUblic safety. Examples of
valid safety restrictions include fire codes preventing people from
installing antennas on fire escapes, restrictions requiring that a
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perlon not plaoe an antenna within a certain 4istance from a power
line, electrical code requirements to properly ground the antenna,
and inltallation requirements that desoribe the proper method to
.ecure an antenna. The satety reason tor the restriction must be
written in the text, preamble or legislative hietory of the
re.triction, or in a document that is readily available to antenna
u••r., so that a person wanting to install an antenna knows what
restrictions apply. The restriction cannot impose a more burdensome
requirement than il needed to enlure safety.

Restrictions in historic areas may also be valid. Beoause certain
areal are considered uniquely historical and strive to maintain the
hiatorioal nature of their oommunity, these areas are exoepted from
the rule. To qualify as an exempt area the area must be listed or
eligible for listing in the National Register of Historic places.
In addition, the area cannot restrict antennas if such a restriction
would not De applied to the extent praotioable in a non-disoriminatory
manner to other other modern structures that are comparable in size,
weight and appearance and to which local regulation would normally
apply. Valid historical areas cannot impose a more burdensome
requirement than is needed to ensure the historic preservation goal.

01 WhOle restrictions are prohibited?

Al Restriotions are prohibited in etate or local lawl or regulations,
inclUding zoning, land-use or building regulations, private covenants,
homeowners' association rules or similar restrictions relating to what
people can do on land within their exclusive use or control where they
have a direct or indirect ownerShip interest in the property.

OJ If I live in a condominium where the land and the roof are commonly
owned, or in an apartment building where the landlord owns the land
and the roof, does this rule apply to me?

Al A Further Notice of proposed Rulemaking has been adopted by the
Commission, to obtain comments from interested persons about Whether
rules should apply in these situations. The commission will use those
comments to reach a decision on this question.

Q: What types of antennas are covered?

A: (l) A "dish" antenna that is one meter (39") or lese in diameter or
is located in Alaska and is designed to receive direct broadcast
satelli~e service, inclUding direct-to-home satellite service.

(2) An antenna that is one meter or leS8 in diameter or diagonal
measurement and is designed-to receive video programming services
via l~S (wireless cable). Such antennas may be mounted on "masts"
to reach the height needed to establish line-of-sight contact with
the transmitter. Masts higher than l2 feet may be SUbject to local
permitting requirements.

(3) An antenna that is designed to receive television broadcast
signals. Masts higher than 12 feet may be SUbject to local
permitting requirements.

01 What can a local government, association, or consumer do if there ie
a dispute over whether a partiCUlar restriction is valLd?

A: It the local authority defines the restriction as safety-related it
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is valid, unless a court or the commission determines that it i. not
lafety-related or is not the least burdensome way to ensure the
lafety qoa1. If a local qovernment or as.oeiation has "hiqhly
specialized or unusual" concerns about antenna installation,
maintenance or us., it may apply to the commission for a waiver of
the rUle, to have itl restriction declared valid. Interested parties
may petition the commission or a court of competent jurisdiction for
a rUling to determine whether a partieular restriction is permitted
or prohibited under this rule.

QI Who is responsible for showing that a restriction is enforoeable?

AI When a conflict arise. about whether a restriction is valid, the
qovernment or al8ociation tryinq to enforce the restriction will be
responsible for provinq that the restriction is valid. This means that
no mAtter who questiona the validity of the restriction, the burden
will always be on the local government or association to prove that the
restriction is permitted under the rule or that it qualifies for a
waiver.

QI Who do I call if my town or neiqhborhood association i. enforcinq an
invalid restriction?

AI Call the Federal Communieatione commission at (202) 418-0163. some
assistance may allo be available from the direct broadcast satellite
company, multichannel multipoint distribution service or televi.ion
broadcast station whose servioe is desired.

- FCC -

(MAILIDBS.TXT]
(PAX:OBS.TXTl
[EMAILIDBS.TXT]
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A&K
ADVAJ.~CED PROPER1Y MANAGEMENT INC.

October 18, 1996

Mr. Todd Latin
7111 Juan Way, Unit #238
Fair Oaks, CA 95628

Re: Satellite Dish Installation - Fine

Dear Mr. Latin,

In a letter dated August 21, 1996, the association requested additional information
regarding the installation of a satellite dish on your unit. However, during a recent
property inspection it was noted that you have installed the satellite dish without
architectural approval. This is a violation of the association's governing
documents.

A fine of $35.00 is being levied against you in accordance with the fine schedule
of the Association. This fine is being collected as a special individual assessment
and the collection policy of the Association will be enforced. This fine is due and
payable within fifteen (15) days of this notice. Should you choose to appeal this
fine, you may request a hearing before the Board. Such a request must be in
writing and made within five (5) working days of the date of this notice.

Please be advised that vou must remove the satellite dish within 15 davs from the
~ ~

date of this letter or an additional fine will be imposed.

Rl\1/mc
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Sec~ion 11. Coo~erative Maintenance Obliaa~ions. Any
cooperative action necessary or appropriate to the ~roper

maintenance and upkeep of the Common Area and all exterior wall
and roofs of Condominiums, including but not limited to
recreation and parking areas and walks, shall be taken by the
Board of Directors or by its duly delegated representatives
and, to the extent necessary or desirable to accomplish such.
maintenance, individual OlNIlers shall coo~erate with the
Association and its agents in the prosecution of its work.

Sec<::'on 12. Interior Im~rovements. No Owner shall
under-:ake any action or 'Nork interior that will impai= the
struc-:~=al soundness or integrity of the Owner's or some other
Condcr:li:liurn or impair any easement or hereditament. or do any
act or allow any condition ~o exist which will adversely affect
the other Condominiums or their Owners.

Sec~ion 13. No Alterations or Antennas. In order to
insure adequate aesthetic con~rols and to maintain the general
attractive appearance of the Property, no Owner, resident or
lessee shall construct fences, wall, or make any alterations,
additions or modifications to or on any part or portion of the
Common Area or exterior surfaces of residential anits, or place ­
or maintain any object, such as masts, towers, poles, or
television and radio antenna, on or about the exterior of any
building within the Property, except as authorized by the
Association. No construction or alteration of improvements may
be under'taken on or within any Condominium without approval of
the Architectural Advisory Committee.

Section 14. Use of Carports and Guest Parking Areas. The
carpor<:s are to be used for the parking of cars, boats or
similar items for storage purposes. They are not to be
conver'Ced for any type of living or recreational activities.
Guest parking areas are to remain open for guest parking and
are not to be used for the parking of boats, trailers, campers,
or other recreational vehicles.

Section 15. Barbecues. There shall be no exterior fires
whatsoever except barbecue fires located on the Proper'tY and
contained within receptacles designed for such purpose.

,Section- 16. Basketball Standards ...No basketball,.standards
or .fixed spor'ts apparatus shall be attached to any exterior
building surface or carpor't wi thin the Property unless the
prior written consent of the Architectural Advisory Committee
is obtained.

Section 17. Machinery and Equipment. No machinery or
equipment of any kind shall be placed, operated or maintained
upon or adj acent to any anit by any Owner, except such
:':tachi::.ery ~r equipment: as is '.1sual or customary in connection
with the use, .. _maintenance or construction of a ""peivate
residence or appurtenant structures within the Property.

-29-
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